Abstract: This paper analyses the multiplicity of image rights in Europe and the classical
Introduction
Image plays a vital role in modern society. A person's image can convey various messages and symbolisms. It tends to become independent of its subject, and represents and acquires an autonomous value, which may be informative, commercial, social, moralising or propagandist. The increasing autonomy of their image from the person represented has been greatly facilitated and strengthened by the tremendous and previously unknown possibilities offered by technology, in terms of easy and rapid production and dissemination of the image. In this context, new cultures and trends have emerged in respect to use of the intangible asset of a person's image in new communication spaces. In social media, a person's image, in addition to being an element of personhood in the context of a defensive rhetoric of protecting a human being's dignity, becomes a striking feature of the person's social presence, and a content that enhances people's connection to social media communities. At the same time, the classic extremities in terms of social attitudes towards the control of a person's image exacerbate the controversies surrounding the role played by a person's image. While some people regard the capturing of their image as stealing their soul, others inconsiderately hold up to public scrutiny images incorporating every aspect of their personhood, even the most intimate ones.
The paradoxes and the various identities of a person's image are naturally exported into the field of law. Protection of a person's image often takes a dual form based on the privacy/property dichotomy that fails to express in legal terms the autonomy and the particular features of a person's image. Based on the foregoing, a person's image appears to be a legal asset with a multiple identity and an indiscernible nature, rather like the ancient Greek God Hermes, who has been credited with many different faces: messenger, creator (the creator of the first lyre, the God of literature) and scientist (the founder of alchemy and astrology), but also merchant ("agoraios", the God of luck and commerce) and the protector of traders and the patron of thieves and liars. Moreover, while the dissemination of a person's image knows no national boundaries, there is no uniform legal response to the complex legal issues generated by the unauthorised production and circulation of a person's image.
This article focuses on the interaction between the legal protection of a person's image and copyright law. In terms of the interface between the protection of a person's image and copyright law, this relationship is seen as primarily conflictual and antagonistic, since image rights are traditionally exercised as external limits to copyright law. On the other hand, copyright law, which is also marked by an innate duality, could serve as a prototype for the effective and comprehensive protection of a person's image in European law.
The Multiple and Conflicting Sources of Image Rights in Europe
The protection of a person's image is far from being uniform or even harmonised in Europe. In the civil law tradition, the legal protection of one's own image is based on the right of privacy or on the right of personality, depending on whether the latter is recognised or not. On the other hand, protection of a person's image in the United Kingdom is not constructed in terms of the recognition of a right, but via the application of the classic torts of breach of confidence and of passing off. In the following paragraphs, a brief overview will be provided of the various legal approaches on image rights all over Europe. It will be demonstrated that the richness of sources of image rights that is deeply rooted in the particular identity of each national legal system creates a colourful mosaic in which divergent forms and levels of protection co-exist.
Civil Law: An Approach Based on the Right of Privacy and the Right of Personality
The protection of a person's image in the civil law tradition presents some common trends, but is far from being uniformly structured [1] While exclusivity and a broad perception of the concept of a person's image appear to be major features commonly shared in jurisdictions following the civil law tradition, diversified approaches to the legal matrix and the philosophical justification of image rights create either a dichotomy or a unity in respect of the legal regime governing protection of a person's image.
The Duality of Image Rights
The particular significance of the person's image is expressed in the civil law tradition through the legislative or jurisprudential recognition of the autonomy of the protection of a person's image in relation to protecting other aspects of their personhood. This autonomy is more specifically established via the recognition by case law of a person's exclusive rights to his own image. Since the image consists of the person's representation, identification of the person appears to be an obvious and sufficient condition for awarding protection. In this context, there is no violation of the image right when the small dimensions and very poor quality of an image make it impossible to recognise the individual [2] or when it is impossible to identify the person due to the rapid alternation of images [3] . In respect to the features of a person that allow identification, civil law tradition courts have generally favoured a broad approach on the issue, which has resulted in a flexible and dynamic interpretation of the conditions of identification. In this context, the use of look-alikes [4] or of the special distinguishing characteristics of a celebrity in advertisements was deemed as a violation of the image right [5] .
Nevertheless, the resemblances in terms of legal remedies in the field of image protection are certainly limited, since the protection of image in the form of a subjective right appears unanimous and unquestionable only in respect to the non-patrimonial, i.e., the "dignity" aspect of a person's image. Indeed, in France, where image rights have been recognised since 1858 in the famous case of the image of actress Rachel lying on her death-bed [6] , the classic dichotomy between privacy and property interests appears to be the major philosophical obstacle standing in the way of the official recognition of an autonomous image right [7] comprising both the dignity and the commodity aspects of a person's image.
While certain case law appears to have recognised the dual, i.e., extra-patrimonial and patrimonial [8] , nature of a person's image, the formal attachment of the legal protection of a person's image to Article 9 of the French Civil Code, which establishes the protection of privacy, impedes the unanimous recognition of a comprehensive protection of a person's image. Indeed, while some courts, by overstretching the legal matrix of Article 9 of the Civil Code do not hesitate to build a holistic approach towards the protection of a person's image, which also protects image as a commodity [9] , others, in respect of the commodification of a person's image, exclude Article 9 as not applicable to the legal interests at stake, and award protection on the legal grounds of tort law or contract law [10] .
Legal doctrine also appears to be divided. While there is a common consensus regarding the need for legal protection of the patrimonial aspect of a person's image, the recognition of a new property right to prevent the unauthorised exploitation of a person's image, or of personality rights in general, is not universally accepted. Instead of acknowledging a new exclusive property right ( [11] , p. 168; [12, 13] ) based on the model of the US right of publicity, it has also been suggested that it would be preferable to acknowledge a new tort of appropriation of personality within the framework of a specialised application of the doctrine of parasitism in respect to personality attributes [14] . Nonetheless, whatever the legal grounds might be (a new exclusive right or a new tort), it seems that French law is strongly characterised by a dualistic approach, similar to that prevailing in copyright law ( [14] , p. 11), which is expressed via the separation of extra-patrimonial and patrimonial aspects of a person's image, instead of an exclusive autonomous image right comprising both dignity and property interests.
Consequently, the duality of image rights in the French paradigm is a remarkable illustration of the multiplicity of sources of image rights that derives mainly from the formalistic attachment of image protection to the legal matrix of privacy rights. This analytical approach is understandable. From a national point of view, overstretching the protection of privacy in order to encompass the patrimonial aspects of a person's image might endanger the coherence and purity of their right of privacy. Nonetheless, a strict separation of the dignitary aspects of a person's image from the patrimonial aspects disregards the organic link between a person's image and their personhood, and could possibly lead to the legal treatment of a person's image as a mere commodity. This link is taken into consideration more effectively by German law, where image rights are assigned a hybrid nature, as will be demonstrated in the following paragraph.
The Dual Nature of the Image Right
In contrast to the French approach, characterised by a dualism in respect of image rights, other civil law jurisdictions seem to have adopted a multifarious and more flexible approach to the right to a person's own image, where individual's image is of a dual, hybrid nature. The hybrid nature of the right of personality, and by extension of the image right, is also consistent with the monist approach to copyright law, which is seen as a unitary right, with two organically interlinked facets: the moral one and the economic one. The link established between the right to one's own image and copyright law is not limited to common doctrinal justifications, but has also been officially formalised to some extent in certain civil law jurisdictions, such as Germany, Italy and the Netherlands [15] , where legislative provisions governing the protection and use of an individual's image are part of copyright law.
The concept of protecting a person's image has a long tradition in Germany, where the right of an individual to his own image was officially recognised in 1907, in Section 22 of the Copyright in Works of Art and Photography Act (Kunsturhebergesetz, KUG). The origins of the enshrinement of this right in law can be traced back to 1889, in the Bismarck case, where two photographers entered the bedroom of the former German Chancellor Otto von Bismarck without permission and photographed his corpse [16] . In contrast to the French dualist approach to image rights, German law, and more specifically German jurisprudence, adopted a unitary approach comprising the protection of both patrimonial and non-patrimonial interests, based on the legal grounds of a general right of personality, at whose core lies the autonomy of self-determination [17] . It has favoured a functional evolution of the category of personality rights, rather than a radical paradigm shift, like that implied in the recognition of a distinct intellectual property right in one's own identity ( [18] , p. 50). In the famous Marlene Dietrich case, it was made clear that the general source right of personality primarily serves the protection of non-material interests, but furthermore, the general right of personality and its special forms also protect those interests of the person which are of financial value [19] . The most recent trend, as exemplified by the Marlene Dietrich decision, is toward a gradual convergence with the system of compensation adopted in infringement of intellectual property cases ( [18] , p. 51). In light of the above, image rights in German law appear to be a mixture of tort, copyright, human rights and restitution, depending on the characteristics of the claim ( [20] , p. 456).
A unified approach to image rights is also followed by other civil law jurisdictions, such as Spain, Italy and Greece. In Spain, the Organic Law of 5 May 1982 provides civil-law protection for the "fundamental right to honour, personal and family privacy, and one's own image" ("el derecho fundamental al honor, a la intimidad personal y familiar y a la propia imagen"), as guaranteed by Article 18 of the Spanish Constitution of 1978. The protection of a person's image comprises a list of acts that are considered illegitimate infringements of this right, such as "the taking, reproduction, or publication, by photography, film, or any other process, of a person's image captured in places or moments of his private life or outside of those settings...." (Article 7.5) and "the use of the name, voice, or picture of a person for purposes of advertising, business, or of a similar nature." (Article 7.6 ([21], p. 565). Here too, as in France in respect of the non-patrimonial aspect of the right of a person's image ( [14] , p. 167; [22] ) the right to one's own image is recognised as a subjective right, given that when an illegitimate infringement of the fundamental right has been established, Article 9.3 of the Organic Law provides, that harm will be presumed, and that compensation will include moral damages.
In Italian law, protection of a person's image is derived from broad provisions in the civil code, together with specific statutory provisions related to copyright law (covering the use of portraits without permission). Article 10 of the Civil Code [23] and Articles 96 [24] and 97 of the Italian Copyright Act of 22 April 1941 22 April (no. 633/1941 ([25] , p. 191) serve as a legal basis for comprehensive protection in terms of the use of an individual's image, with or without his or her consent. It is noteworthy that image rights have served as a legal basis for the judicial recognition of a broader publicity right covering all aspects of the commercialisation of an individual's identity. Indeed, in the Lucia Dalla case [26] , the Italian courts, reasoning for the first time by analogy with the Civil Code's protection of image rights, applied the rules established for a "typical right"-the right of image-to protect an "un-enumerated right"-the right of publicity,-considering the latter as similar in nature to the former ( [27] , p. 109). In this respect, even though the Italian right of publicity is a judicial creation, its legitimacy and viability are still supported by the Civil Code ( [27] , p. 109), which appears as a common legal source for the protection both of the dignitary and commercial attributes of a person's image.
A unifying approach is also favoured in Greek law, where the protection of personality in Article 57 of the Greek Civil Code comprises both extra-patrimonial and patrimonial aspects, while an autonomous right to one's own image, with a dual nature, has been recognised by Greek case law and doctrine [28, 29] .
Opting for a unifying approach towards image rights certainly offers the advantage of a more pragmatic equilibrium between the extra-patrimonial and patrimonial attributes of a person's image. Although the dignitary and patrimonial aspects of a person's image are considered as two sides of the same coin, it is impossible to completely dissociate one from the other. The monism of image rights permits a flexible approach towards the valuable intangible of image as a commodity, by safeguarding at the same time the paramount status of human dignity.
The Piecemeal Protection of a Person's Image Provided by Tort Law in the UK
Unlike the continental European tradition, English law offers no particular protection to an individual's image. In the absence of a general right of personality or of privacy or of a specific privacy tort, the legal protection of the personal dignitary and commercial aspects of a person's image is naturally sought in the framework of tort law. Especially in respect to the unwillingness to grant robust protection of image rights in the UK, a significant reason is that image rights are considered as a threat to freedom of expression. Images normally tell the truth, and there is a strong argument for promoting the publication of what is true rather than imposing restrictions through the application of image rights ( [30] , p. 1).
Recent trends in case law in the United Kingdom show a clear tendency towards a realignment or even somehow a mutation of the classic torts of breach of confidence and of passing off, in order to fill the gaps in terms of providing specific protection for a person's image. In some cases, the classic torts appear to be extended to their upper limits in order to protect privacy and prevent the commodification of personal information.
The Tort of Breach of Confidence as a Form of Privacy Protection
While UK courts have constantly rejected the recognition of a right of privacy, the enactment of the Human Rights Act in 1998 marked a significant shift in terms of the judicial protection of privacy and more generally personal dignity concerns. The step forward towards the establishment of stronger protection for personal or "private" information was made through an elastic interpretation and application of the tort of breach of confidence. Instead of introducing a new right or a new tort, the English courts decided that action for breach of confidence was a suitable mechanism within which to "absorb" privacy, owing to its flexible and evolving nature ( [31] , p. 257; [32] ). One of the key ways in which action for breach of confidence has been transformed in order to protect informational privacy lies in replacing the requirement to keep information confidential with a requirement for information to be kept private, on the basis of Article 8 of the European Convention on Human Rights [33] . In this way, the centre of gravity of the action was moved from protecting relationships to the protection of information itself ( [33] , para. 1.03).
The Campbell case [34] could be seen as a cornerstone of this judicial evolution. The case concerned the disclosure by a newspaper of the drug addiction of a celebrity, the model Naomi Campbell, which was accompanied by the unauthorised publication of photographs of the model leaving a meeting of Narcotics Anonymous. According to a modern application of the tort of breach of confidence, what the case was really about was "private" information, whereby for information to be classified as "private", it must pass the "reasonable expectation of privacy" test [35] . As Lord Nicholls highlighted: "Now the law imposes a 'duty of confidence' whenever a person receives information he knows or ought to know is fairly and reasonably to be regarded as confidential. Even this formulation is awkward. The continuing use of the phrase 'duty of confidence' and the description of the information as 'confidential' is not altogether comfortable. Information about an individual's private life would not, in ordinary usage, be called 'confidential'. The more natural description today is that such information is private. The essence of the tort is better encapsulated now as misuse of private information.… The time has come to recognise that the values enshrined in Articles 8 and 10 are now part of the cause of action for breach of confidence." Consequently, the private nature of the information, combined with the reality that images, far from merely adorning a news article, usually provide the main message, were crucial arguments for protecting the claimant's privacy.
The potential of the tort of breach of confidence to encompass personality protection claims was further illustrated by the famous Douglas v. Hello case, where the House of Lords applied the classic principles of the tort in order to award protection of personal information of a hybrid nature, both private and commercial. In this case, Michael Douglas and Catherine Zeta-Jones objected to the unauthorised publication of photographs of their wedding in a celebrity magazine, having already sold the "exclusive" right to their wedding photographs to another magazine. While it is not obvious whether the case is an orthodox application of the classic principles of the tort of breach of confidence or, despite the affirmation of the contrary [36] , a dangerous recognition of an unorthodox IP-style right of control over the commercial exploitation of personality ( [31] , p. 258; [37] , p. 246), the Douglas v. Hello decision indisputably strengthens the protection of personality assets in UK law. It could be argued that in a way, affirming the legal protection of the exclusive control of private information has indirectly favoured a more comprehensive, albeit nuanced, approach to protecting a person's image.
While the Campbell case could be placed mainly in the context of pure privacy or personal dignity concerns, the Douglas case concerned an amalgam of privacy and commercial interests. However, the two cases do not lead to the emergence of a legal framework which, leaving aside privacy or confidentiality, offers protection against the misappropriation of a person's image. The lack of legal protection against the unauthorised commercial exploitation of a person's image in the form of a publicity right could be partially counterbalanced by a modern and revised application of the tort of passing off. Nevertheless, the prerequisite of dilution or confusion that is dominant in the doctrine of passing off is an inherent and insurmountable limitation that prevents a broader application of the tort in cases of misappropriation of a person's image.
A Modern Approach to the Tort of Passing Off: A Substitute for a Publicity Right?
Traditionally in English law, a celebrity cannot claim some right to their image or name but as Carty emphasises "is left to find an appropriate tort, in the absence of an overarching right and against a background of judicial antipathy to fame" ( [38] , p. 235). UK law has traditionally protected character merchandising, involving both fictional and real characters, against unfair competition by means of the law of passing off [39] . As a result, there is a lot of room for discussion as to whether a "modern" judicial approach to the tort of passing off could serve as a possible remedy against the absence of a right of publicity, similar to that recognised in the US or judicially in other EU Member States. Since publicity rights have been recognised in the US as an aspect of intellectual property and they share the same justifications as other intellectual property rights, the protection of character and more specifically of image merchandising by the law of passing off might at first sight seem to be an orthodox and appropriate legal vehicle for awarding protection against the unauthorised commercialisation of a person's image.
Still, the debate is contentious, since the issue forms part of the broader discussion regarding adjustment of the tort of passing off, in such a way that its centre of gravity is based on misappropriation rather than misrepresentation. While the extension of the tort of passing off in order to combat the misappropriation of valuable intangibles could be seen as a positive change in the tort [40] , there is also a strong doctrinal tendency towards safeguarding the tort in its classic form. The latter could be seen in a way as being analogous to plagiarism, which, unlike sole copyright infringement, is a wrong involving misrepresentation rather than misappropriation ( [41] , p. 497). In this context, despite the growing demand for a reconsideration of the doctrine of passing off so that is better suited to deal with celebrity cases, the classic trinity of the tort of passing off-misrepresentation (and material misrepresentation at that), goodwill and damage-in contrast to trends in other common law jurisdictions such as Australia [42] , has generally been sparingly applied in the UK.
Nevertheless, certain trends have definitely appeared. A significant shift in respect to the orthodox application of the classic ingredients of the tort of passing off was apparent in the Irvine v. Talksport Ltd case [43] , where for the first time there was judicial acknowledgment that the tort of passing off renders "false endorsement" involving a celebrity unlawful, without the parties somehow having to be in competition (the doctrine requires that the parties should be engaged in a "common field of activity") [44] with one another. Since the tort of passing off is closely linked to the protection of intellectual property, and more specifically to the protection of registered trademarks, it was also natural that the judicial recognition by the European Court of Justice of a wider protection for well-known registered trademarks, in a way that encompasses the additional modern function of trademarks as advertising assets in their own right, should be reflected in the judicial process of this modern reading of the tort of passing off, in respect of image rights ( [38] , p. 243).
The second big step towards the application of the tort of passing off in respect to protecting a celebrity's image was taken in the recent "Rihanna" case [45] where, in the same way that the Irvine v. Talksport Ltd case marked the first application of passing off to "false endorsement", the tort was applied for the first time to "false merchandise" featuring a famous person [46] . The case concerned the unauthorised merchandising by the fashion retailer Topshop of T-shirts bearing the singer's image. The particular circumstances of the case were instrumental in determining the successful outcome of Rihanna's claim [47] , and the case certainly does not mark a revolution, but it does involve a positive development, since it clarifies the legal landscape around the application of the tort of passing off in respect to misappropriation of a celebrity's image. At the same time, as solemnly stated by Judge Birss, the case certainly does not create an "image right" in the UK [48] . As has been argued, the Rihanna decision does not represent a widening of the law of passing off as much as a useful illustration of the evidential hurdles that will need to be overcome for a case of passing off to succeed in this area ( [49] , p. 61).
So, while as regards the protection of purely dignitary interests in respect to a person's image, the influence of the European Convention on Human Rights has pushed UK law to transform the tort of breach of confidence into a tort of protection of personal information, no similar change has occurred in respect to protection against unauthorised appropriation of a person's image. Consequently, the UK approach towards protecting a person's image appears to be fundamentally dualist in nature, since the trends in terms of protecting the extra-patrimonial and patrimonial aspects of a person's image are completely divergent. The gaps in terms of protecting a person's image as a commodity are not unintentional, since they express the declared traditional unwillingness of English law to protect celebrities' fame. Nonetheless, the UK model remains isolated within the European legal landscape, where strong protection is generally granted to the patrimonial attributes of a person's image, regardless of the form that this protection takes.
Creating a Bridge between the Image Rights and Copyright Law

Image Rights vs. Copyright Protection and vice-versa, a Classic Discussion
The relationship between image rights or in general between the legal protection of a person's image and copyright law could be seen as essentially antagonistic in nature, because image rights have traditionally been recognised as external limitations on copyright law, and thus as an informal exception that is not provided for in the list of exceptions established in the Information Society Directive [50] . The creation of copyright-protected works of mind based on another person's image can take various forms, such as capturing the image without the person's consent, unauthorised use of another person's image in an artistic project, either with or without modifications, use of a legitimately taken photograph in the private sphere in an artistic context, or using a performer's image in an advertisement or a video game [51] , etc.
The conflictual interaction between the protection of a person's image and copyright law, and more broadly with creative freedom, has often been considered by the courts. At the same time, since a person's image is also protected by personal data protection, the national independent authorities responsible for overseeing data protection also have competence in respect to that issue. In this context, the courts have pronounced that image rights take precedence over copyright law, in cases of unauthorised use of photographs taken by professional photographers during the coverage of private events, such as wedding ceremonies, to promote the photographer's work [52] .
A recent ruling by the Paris High Court clearly demonstrates the tension that may exist between the right to one's own image and the issue of artistic freedom. In this case, a well-known Spanish artist used some photographs of his former girlfriend to create works of modern art. Because some of the photographs were of an intimate nature, the woman objected to their use, while the artist responded that using the photographs was justified on the legal grounds of Article 10 of the European Convention on Human Rights, protecting freedom of expression. While the Court found on the one hand that the the claimant's behaviour could be interpreted as consent with regard to one such photograph, mainly because she had attended the ceremony at which the artist had received a prize for the work created on the basis of such pictures, on the other hand, with regard to the other photographs, it was decided that there was no evidence that she had consented to their reproduction and further dissemination, and consequently, in respect to these pictures, the Court then weighed up the two competing interests and found in favour of the plaintiff, despite the unequivocally artistic nature of the work incorporating the photographs [53, 54] .
Undeniably, a key concept in balancing the protection of a person's image with copyright law is that of consent. Indeed, the question of whether the person portrayed has given his or her express or implicit consent is crucial for the purpose of affirming that image rights shall take precedence over artistic freedom and copyright law. So, when there is no doubt that the person's consent has been granted for such use, copyright law prevails over image rights. In this context, in another case decided by the French Supreme Court (Cour de Cassation) it was judged that an actress, who was also a model and television presenter, did not have the right to prevent the use in an art book of a nude photograph taken by a famous photographer, because in giving her permission for her image to be captured, she had also consented to the further publication and exhibition of the photograph for every purpose [55] .
The task of calibrating the two conflicting rights-image right and copyright-has traditionally been left to case law. At the same time, it is also possible in some jurisdictions for the basis for the judicial calibration of these rights to be established in legal texts, such as in the case of Italian law, where Article 97 ICA18 provides that the portrayed person's consent is not needed whenever the reproduction is made for scientific, educational or cultural purposes, whereas such reproduction is not allowed under any circumstances when publication or exposure would be harmful to the honour, reputation or dignity of the portrayed person. Consequently, artistic or cultural use can form a legitimate defense when a person's image has been used in an artistic or cultural context. Here, artistic freedom, or more generally, cultural creativity for cultural purposes can be expressed in innumerable ways, and can be interpreted either strictly or broadly by the courts. For example, the Italian courts decided that the criteria of the exception of reproduction for "cultural" purposes were met by the reproduction of the portrait of model and actress Claudia Schiffer by a painter belonging to the mainstream of American pop art, within the context of a magazine article purporting to provide an insight into the artist's work and life [56] .
While it is difficult, and sometimes even impossible, to dissociate the artistic value of a work from its commercial value, since every artist has to make a living, artistic or cultural privilege should normally be accepted only when the prevailing nature of the use of the image, and consequently the identity of the work concerned, is artistic, creative or transformative, such as in cases of the use of a person's image for parody, for purely artistic purposes or maybe even for use in utilitarian objects, such as a postcard [57] . On the other hand, when the artistic nature of such use is less important than the utilitarian and commercial aspects, artistic freedom cannot serve as a limitation on image rights, such as when a famous goalkeeper's image is used in a copyrighted-protected sport video game [58] or a singer's image is used on an album cover without his consent [59] .
The collision between creative freedom and the right to one's own image as an element of the right of privacy was naturally also considered by the European Court of Human Rights in the Vereinigung Bildender Kunstler v. Austria case [60] . This concerned an arts exhibition, where the works to be shown included a painting entitled "Apocalypse", which had been produced for the occasion by the Austrian painter Otto Mühl. The painting showed a collage of various public figures in sexual positions. While the naked bodies of these figures were being painted, the heads and faces were depicted using blown-up photos taken from newspapers. One of the politicians represented brought proceedings under Section 78 of the Austrian Copyright Act (Urheberrechtsgesetz) [61] , seeking an injunction prohibiting the exhibition and publication of the painting. The domestic courts prohibited exhibition of the painting, on the basis of the above provision, which protects the right to one's image. The European Court of Human Rights then had to consider whether prohibition was a violation of Article 10 of the Convention, which also covers artistic expression. The eminently artistic nature of the painting, which amounted to a caricature, and thus a form of artistic expression and social commentary which, by virtue of its inherent features of exaggeration and distortion of reality, is naturally intended to provoke and agitate, was a crucial factor that led the Court to affirm the violation of Article 10 ([60], § 33).
As a result, image rights and copyright law often collide and have to be weighed against one another in order to decide the prevailing interest in each specific case. While the unauthorised use of a person's image in a work protected by copyright will often be considered as a violation of image rights, it is noteworthy that artistic freedom, the driving force of copyright law, can equally serve as a significant limitation on image rights, especially in the case of works involving parody and satire. The clash between image rights and copyright law may give rise to interesting case law, but it is even more intriguing to turn the classic logic of an antithesis between two conflicting interests round, and to look at image rights and copyright law in a different context. In the following paragraphs, it will be demonstrated that rather than being seen as a threat to image rights, copyright law could serve as a model for establishing a pan-European publicity right.
Copyright Law as a Model for the Patrimonial Right of Exploitation of Image
While the emphasis of judicial practice has logically been focused on the sometimes fierce antagonism between copyright law and the right to one's image, or more broadly the legal protection of a person's image, this relationship could also be explored from a different angle. Copyright law, as a "special" kind of property, seen either as a right characterised by a dual nature or as an essential legal synthesis of moral and pecuniary interests, could serve as a model for the patrimonial right to one's own image, since these two branches of law share some similar justifications and common features.
In the light of the foregoing, instead of focusing on principles aimed at balancing conflicting rights, it will be preferable to use as a starting point for further reflection, the points of convergence between copyright law and the right to one's own image, in order to build a pan-European patrimonial right to one's own image, based on the model of copyright law. The emergence of such a right is inevitably linked to the broader issue of protecting the economic aspects of personality which, as has been shown, is a subject being dealt with in widely diverging ways in the European legal landscape. Indeed, while the case law of the European Court of Human Rights has moved towards a set of common principles applicable not only to the dignitary aspects of personality but also more specifically to the recognition of an autonomous image right as a subset of the right of privacy, no similar trend has been apparent in terms of the protection of one's own image as a commodity.
The conjunction of copyright law with the legal arrangements governing protection of the commercial value of a person's image will now be considered from the viewpoint of their common justifications (3.2.1). At the same time, the US right of publicity, which is mainly analysed as a sui generis form of proprietary protection, demonstrates not only the affiliation between copyright law and the patrimonial right to one's own image, but also the potential of using the prototype of copyright law as a model for the conceptual construction of a uniform legal framework for the protection of one's own image in the EU (3.2.2).
The Right of Image as an Intellectual Property Right
The foundations for building a bridge between copyright law and the legal protection of one's own image are not only to be found in the common practices involved in dissemination of or trade in these intangible assets. They are also apparent in the doctrinal justifications of copyright law and of personality rights, which have both been analysed from the viewpoint of natural law and utilitarian arguments.
Starting from natural law arguments, both Locke's labour theory and Hegel's personhood justification have been advanced as justifications for intellectual property law and for a patrimonial right over personality aspects. In the case of copyright law, it has often been argued by analogy to physical property that ownership of intellectual labour naturally leads to the recognition of a property right over intellectual creation that is the "fruit of that labour". In the same vein, Locke's labour-based justification of property could be used as a doctrinal basis for awarding a property right to celebrities for the protection of their persona, where they have expended time, effort and investment in constructing their celebrity status [62] , since here, this too is the fruit of their labour [63] . So, because celebrities have developed "the fruit of publicity values", they should be able to benefit from this and prevent others from reaping what they have not sown ([64] , p. 216). It is also natural that the main objections to Locke's theory of justification of property are to be found in respect of both intellectual creations and of personality attributes. Indeed, in both cases it is unclear whether the value of the intangible asset is entirely attributable to labour or to other factors, such as the commons in the case of copyright law ( [39] , p. 6), or to chance and circumstances or to the collective labour of a number of individuals, in the case of the creation of a celebrity's persona ( [38] , p. 250; [62] ; [65] , p. 184; [66] , p. 369). In parallel, the personality justification for copyright law could also be used to justify a patrimonial right of personality. Like the copies of a work of mind that are distributed to consumers of intellectual creations, personality attributes, such as a person's image, when materialised in something external, consist of fungible property ( [67] , p. 427), can be transferred and therefore become commodities. So, if a celebrity's persona is regarded as a "shell", and thus as an external embodiment of personal traits that are different from their inalienable internal sense of self, it then becomes a commodity that is transferable ( [68] , p. 329; [69] , p. 208).
On the other hand, utilitarianism recognises the awarding of property rights as a means serving another purpose and thus, only insofar as it furthers society's goals of utility [70] or wealth maximisation via optimum functioning of the market ( [39] , p. 14). Providing incentives that are necessary for the creation of intangible assets is the centre of gravity of instrumental theories of justification of both copyright law and a patrimonial right of the personality. In the same way as for copyright law, it has been argued that the rationale behind conferring property rights on a celebrity's persona is to "provide an incentive for performers to make the economic investment required to produce performances appealing to the public ( [62] ; [71] , pp. 673, 681; [72] )". Logically, in both cases (intellectual creations and patrimonial attributes of personality), it could be counter-argued that there is no empirical evidence that creators will not create ( [39] , pp. 11-13; [73] ) or performers will not perform, or that anyone will decide not to become famous ( [74] , p. 604) in the absence of copyright law or of a patrimonial right of personality.
The Illustrious Precedent of the US Right of Publicity
The US right of publicity is the most illustrative example of the affinity of copyright law with the patrimonial right of the personality. This tort protects "the interest of the individual in the exclusive use of his own identity, in so far as it is represented by his name or likeness, and in so far as the use may be of benefit to him or to others" [75] . The application of this right to the protection of one's own image is unequivocal, since a priori the unauthorised commercial use of a person's image is normally covered by the tort. It is noteworthy that the seminal decision in Haelan Laboratories v. Topps Chewing Gum [76] , where the right of publicity was acknowledged for the first time in 1953, was about the publication of pictures of baseball players. Nonetheless, the right is certainly broader than the protection of one's own image and it has been gradually extended by case law to encompass the protection of every aspect of identity.
The right of publicity initially began as a type of privacy tort but it has subsequently become a separate intellectual property right. The autonomy of the right of publicity in relation to its legal matrix was mainly "due to the difficulties in reconciling the notion of a right to privacy with the need to protect the essentially economic interests that a person might have in his own image" [77] . As a result, the right of publicity was mainly conceived and analysed by analogy to other forms of intellectual property, rather than to privacy. The conceptual link between the right of publicity and copyright law and trademark law has been generally acknowledged by legal doctrine, even though there has been debate as to whether the analogy between the right of publicity and copyright law is stronger than it is with trademark law or vice-versa [78] . In this context, McCarthy notes that the right of publicity bears a certain resemblance to its cousins concerning trademarks and copyright ( [79] , p. 134), while Bedingfield upholds their kinship in a more affirmative way when asserting that "the true ancestor of the publicity right "is not the right to be left alone, but rather the law of copyright and trademarks" ([80], p. 114) .
The kinship of the right of publicity with copyright law is further affirmed by the application of common principles in respect of limitation of the right. The copyright law concept of "transformative use" has emerged as the most influential test in balancing the right of publicity with free speech [81] , while another intellectual property law mechanism imposing limitation-the copyright first sale doctrine-has also been applied in respect of re-sales of a celebrity image [82] .
Despite the fact that it is generally accepted in the US that the right of publicity is a proprietary right ( [83] ; [84] , p. 1971), its transformation from a subset of privacy to an independent property right is not anodyne. The conceptual tension between privacy and property can be found in the continuing struggle over the question of whether the right is descendible and thus enforceable by the family of the deceased [83] . The patchwork of legal answers in respect to this question is indicative of the special hybrid nature of the right of publicity as a form of intellectual property. While the classification of the right of publicity as a property right could militate in favour of recognition of its descendibility, its origins in privacy could, on the other hand, argue for termination of the right at the time of the person's death [85] .
The situation is somehow comparable to the conundrum that surrounds the duration of the author's moral rights in copyright law in Europe. While the monist German copyright law has adopted a somewhat homogeneous treatment of moral and economic rights, by providing an equal term for both which, as a result, also contains a post mortem auctoris term of protection, the French dualist droit d'auteur tradition provides for perpetual protection of the moral right [86] , while it is also possible for the right to end with the author's death [87] or for some of the prerogatives of the moral right to last a shorter time than others [88] . Similar discrepancies can also be found in the question of the duration of the right of personality. In Germany, it is clear that the right is extended beyond the person's death, both for ideal and economic interests protected by this right ( [14] , pp. 126-27). On the other hand, in France, personality rights are mainly regarded as indescendible in nature, even though case law has from time to time recognised that the economic right to one's own image passes to the heirs of the deceased ( [14] , pp. 204-05).
Consequently, even in jurisdictions such as the US, where the economic interests of personality have been detached, and have evolved as an autonomous intellectual property right, the organic original link of the patrimonial right to one's own image with personhood appears as an essential, albeit latent or dormant, characteristic that is commonly shared by image rights and copyright law, since the latter, among all forms of intellectual property, is the only one that, by its nature, entails a more or less affirmed synergy of dignitary (moral) and economic interests, depending on the copyright tradition. Nevertheless, both the protection of works of mind and image-right protection may be explained by an economic approach to property law, by highlighting the notion of value. Since a person's image, like a work of mind, possesses a value, consideration must be given as to whether this value is to be protected by a legal mechanism of a monopolistic nature.
Towards a Unified Solution for Image Rights, Based on the Example of Copyright Law?
The resemblances between the right to one's own image and copyright law could logically create the doctrinal temptation to use the well-established, internationally recognised and EU-harmonised model of copyright law as a conceptual mould for shaping an image right or more broadly a right of publicity. The idea is certainly not new, and has seduced doctrine from time to time, both in the civil law ( [12] , p. 133; [89] [90] ) and the common law traditions ( [31] , p. 260; [91] [92] [93] [94] [95] ). In some instances, the idea became a legal reality, as in the case of the State of Guernsey, which in December 2012 enacted a registered image right ( [96] , p. 52).
The idea has also been strongly supported by the celebrity industry. Nevertheless, in most cases, the doctrinal discussion concerning the need to recognise or establish an image right or a right of publicity has mainly been set in a strictly national framework. Nonetheless, the question of protecting image rights now deserves to be analysed in a different context. Leaving aside the often unspoken reality that a person's image has been intensively marketed, and thus forms an intangible assert derived from personhood that is subject to the rules of supply and demand [97] , the trend towards an unofficial Europeanisation of the legal protection of the dignitary attributes of a person's image under the influence of the case law of the European Court of Human Rights again highlights the problematic of the coherent and effective protection of image rights.
The dissemination and dynamic licensing of a person's images take no account of national borders. The wide divergences between national legal regimes, in respect of protection of the image in EU Member States, may pose forum shopping [98] and jurisdiction issues, since the Internet does not consider the differing levels of protection afforded by Member States to personality rights ( [62] , p. 17). A remarkable example of this new dimension of image rights are the recent CJEU decisions reached in the cases of eDate Advertising GmbH v. X and Oliver Martinez v. MGN Ltd [99] . Both cases raised the question of jurisdiction when the alleged infringement of personality rights was committed on the Internet by an operator established in another Member State. While the Court extended the applicability of the findings reached in the Fiona Shevill case [100], and held that they not only covered cases involving defamation but also "a wide range of infringements of personality rights recognised in various legal systems" [99] , at the same time it held that for claims related to Internet infringements, an additional connecting factor had to be established between the claim itself and the forum upon which the jurisdiction of a court under Art.5(3) of the Brussels I Regulation may be based. In this regard, it was decided that in such cases, an individual may bring proceedings before the court of a Member State where he has his "centre of interests" [101] . As has previously been noted, this decision creates a real risk of forum shopping, because it is inevitable that displeased parties in jurisdictions with weak protection of personality rights, such as the UK, will prefer to bring an action in a court that enforces stronger protection of personality rights, such as in France or Germany ([31] , p. 260; [102] ).
Moreover, the recognition of a European image right will affirm the reality of the dynamic and borderless exploitation of the image in modern society. The law cannot overlook this reality, but it has an obligation to serve and provide an unbiased framework for social and economic developments ( [103] , p. 522). Business practices and contracts covering the exploitation of image are an integral part of a serious economy and of a dynamic commercial reality that it is not reflected in a harmonised way in the European legal landscape. This argument is eminently functionalist and at this point, it calls to mind Judge's Frank reasoning in the fundamental decision involving Haelan Laboratories, Inc. v. Topps Chewing Gum, which gave birth to the US right of publicity. Indeed, what Judge Frank was doing by creating a new right was to respond to a pre-existing commercial practice: baseball card companies had been signing exclusive contracts with players for a long time prior to the decision ( [104] , p. 76).
The ideal of an international harmonisation of the patrimonial right of personality is certainly not new either ( [105] , p. 244). As Olaf Weber notes, "the trans-national consensus concerning the appropriation of personal name and likeness is nowadays broader than expected", while "the growing international trade in commercial items which use such indicia may ultimately lead to a harmonisation pressure in publicity rights" [57] . Nonetheless, in a more concrete European context, a possible harmonisation of the right to one's own image could also be expressed in more concrete terms.
Indeed, the first steps of such a change have already been taken. The influence of the case law of the European Courts of Human Rights in respect of protecting a person's image-a subset of the right of privacy-has opened the way for a more robust protection of the dignitary attributes of a person's image in Europe. The significance of the legal protection of a person's image was first emphasised in the Reklos and Davourlis v. Greece judgment [106] , where the right of image was declared by the Convention to hold a special position within other privacy interests. More precisely, the Court stated that: "A person's image constitutes one of the chief attributes of his or her personality, as it reveals the person's unique characteristics and distinguishes the person from his peers. The right to the protection of one's image is thus one of the essential components of personal development and presupposes the right to control the use of that image. Whilst in most cases the right to control such uses involves the possibility for an individual to refuse publication of his or her image, it also covers the individual's right to object to the recording, conservation and reproduction of the image by another person. As a person's image is one of the characteristics attached to his or her personality, its effective protection presupposes, in principle and in circumstances such as those of the present case, obtaining the consent of the person concerned at the time the picture is taken and not simply if and when it is published. Otherwise an essential attribute of personality would be retained in the hands of a third party and the person concerned would have no control over any subsequent use of the image ([107], § 40)." The Court continued the same line of thinking in subsequent cases [107] .
Nonetheless, thus far this evolution has been limited to the extra-patrimonial aspects of a person's image, since there is no ECHR case law interpreting Article 8 under a property-based right of publicity claim ([107], p. 308). Furthermore, even though we cannot rule out that Article 8 has the potential to be interpreted in a way that also covers the patrimonial interests of a person's image in the future ( [108] , p. 692), we should also bear in mind that it is also well established in ECHR case law that copyright law, despite its moral dimension, is protected by Article 1 of the First Additional Protocol to the ECHR [109], just like any other form of intellectual property.
Given that intellectual property rights, including copyright, which from the viewpoint of the co-existence of moral and economic rights is somehow unique, have constantly been protected as "possessions", it is apparent that in terms of the legal protection of image rights under the umbrella of the ECHR, there is a clear imbalance between the somehow harmonised protection of the dignitary attributes of a person's image under Article 8, and the gap in terms of protecting the patrimonial attributes of a person's image. This legal situation does not take account of the fact that the right to one's own image, even when viewed primarily as an intangible asset with proprietary attributes, conserves an inner, albeit sometimes hidden, relationship with its legal matrix, personhood. So, despite the potential for basing the protection of economic interests linked to a person's image on Article 8 of the ECHR or even on Article 1 of its First Protocol, it may be preferable to consider harmonising the law in this area throughout the Member States at EU level, based on the model of copyright law.
Copyright law could serve only as a useful precedent for the construction of a European patrimonial image right expressed as a distinct new intellectual property right combining both ideal dignitary and patrimonial attributes. This point needs to be emphasised, because simply treating the right to one's image in the same way as copyright not only serves no purpose but is also non-pragmatic ( [110] , pp. 160-61), due to the undeniable reality that in contrast to copyright law, and despite Locke's labour-based justification of property, a person's image, viewed either as a chief element of the self or as a valuable intangible, is not a creation ( [14] , p. 159) in the sense of copyright law.
The establishment of a European intellectual property right in respect of the patrimonial attributes to one's own image, based on the model of copyright law, will provide a more coherent and effective approach to protecting the valuable intangible asset of image. At the same time, this new form of intellectual property will have to be balanced with freedom of expression and creative freedom, via a set of limitations and exceptions. It should also be emphasised that a special intellectual property right of this kind is by nature much more closely related to the essence of the human being than copyright law is. This fundamental finding could be crucial when considering controversial issues such as the transferability of the right or the internal balancing of economic and non-economic interests within the new right. If the deeper essence of protection of the patrimonial aspects of a person's image is based on personal autonomy instead, this may constitute both grounds for a sound justification of the licensing of image rights and an essential safeguard for the organic link between the intangible value of image and the core of personality, i.e., human dignity. In this context, the superior principle of safeguarding human dignity might restrict personal choices that ultimately negate or abolish the essence of the human being. It is therefore understandable that in the internal hierarchy of values represented by a new intellectual property right to one's own image, a certain degree of priority must be given to the dignitary attributes of the image, in the same way as for copyright law, where moral rights, and more specifically the right of integrity, may function as a restriction on the exploitation of a work of mind. Nonetheless, it should also be borne in mind that such a right will be an intellectual property right that is intended to harmonise and facilitate the commercialisation of a person's image at EU level.
Moreover, from a practical point of view, the long experience in relation to copyright law could provide useful guidance in respect of certain key issues associated with image rights, such as the contractual framework for exploiting licensing of image rights or calculating damages in cases of infringement. Indeed, a person's image, in addition to being a valuable intangible, is a chief element of personality that is inextricably linked to the self. In other words, the patrimonial right to one's own image cannot be detached from the moral aspects of personality, including the dignity of the human being. Accordingly, since contract law has proved fairly ineffective in protecting people against oppressive licences, image rights licences and broader personality licences should be governed by a set of specific rules supplementing the general rules of contract law ( [111] , p. 19). In this respect, the principles governing the contractual framework of copyright law, which combines both patrimonial and moral interests, could inspire the formation of a harmonised set of rules governing image rights contracts.
Even though there is no harmonised EU framework for copyright contracts, a number of fundamental common elements can be traced between various EU Member States, such as the principle of restrictive interpretation of copyright contracts and the principle of specialty ( [112] , p. 32) or rules restricting the assignment and/or waiving of moral rights ( [112] , p. 36; [113] ).
It is noteworthy that similar principles can also be found in various EU Member States in respect to personality contracts. Gisclard notes that the principle of restrictive interpretation of personality contracts is recognised in France, Belgium, Italy, Spain, Switzerland, Germany, Luxemburg, Croatia, Romania, Poland and even to some extent in the US, in respect to the right of publicity [111] . The principle of restrictive interpretation of personality contracts signifies that the interpretation is to be made in favour of the person whose image or other attributes of personality is concerned by the contract. So, if the consent of the represented person has been given for one specific purpose, it cannot by analogy be interpreted as covering other acts. As a result, the consent given for capturing the image shall not be interpreted broadly in order to also cover publication of the image, while the principle also implies the restrictive interpretation of the scope of a publication licence.
By confining the scope of exploitation of the image, the principle of restrictive interpretation of contracts safeguards the close inner link between the person represented and his or her image, and as a result, functions as a way of protecting the represented person. This principle is therefore interlinked with another fundamental axiom of the humanistic author-centred tradition of copyright law, the principle of in dubio pro autore. Other copyright contract principles that could be considered as a source of inspiration for the future regulation of image contracts are the non-transferability inter vivos of the moral right [114] , the intuitu personae nature of the contract and the principle of proportional remuneration [115] .
The convergence of certain principles governing copyright contracts and personality contracts could be perceived as an indication revealing the filiation of these fields, but it can also serve as a starting point for building a harmonised regulatory framework governing image contracts, based on the model of copyright law contracts. Even though, as previously noted, there is no European harmonisation for copyright contracts [116, 117] concrete and much more detailed rules apply to them in national legislations, since the basic principles of their interpretation are specifically addressed and governed by special rules in EU Member States' national legislation. On the other hand, the regulation of personality contracts has hitherto been a purely judicial task.
Conclusions
If we set aside the classical opposition between copyright law and the right to one's own image in cases where an individual's image is used to create a copyright-protected work of mind, it could be argued that copyright law offers a mirror for the development of the right to image. Similar analogous questions and dilemmas arise, such as the personality/property divide, and it is worth saying that the same solutions could be adopted, even if copyright law is traditionally a "creature of legislation", while the right of image has generally been left to the competence and discretion of the courts. Instead of being expressed in terms of conflict, the discussions of whether a right to publicity covering the patrimonial attributes of one's one image should be adopted or not at EU level, could take advantage of and be inspired by the experience, the conceptual background and the rich expertise accumulated in the field of copyright law across the three centuries of its existence.
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